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Recent Headlines 
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Commemorating the 50th 
Anniversary of the United 
Nations Universal Declaration 
of Human Rights 

Source: Correctional Service of Canada 



Human Rights in the 
Punishment Literature 

 Debates are temporal and spatial; shaped 
by broader social context and politics 

 Focus on the ‘meanings’ of cruel, inhumane 
or degrading treatment 

 Frame the problem as an enforcement issue  

 Focus on the paradox of procedural justice 

Source: Canadian Association of Elizabeth Fry Societies 



Questions: 
How institutions think about and respond to 

calls for increased accountability to rule of 
law and human rights? 

 How do penal administrators attempt to 
protect rights, while simultaneously 
mitigating risk and justifying extreme 
interventions (prolonged isolation, 
chemical sedation, restraint, force, and 
insufficient health care)? 

  Are new modes of analysis and 
advocacy required 



Key points 
1. Prisoners’ rights become ‘risks’ to be managed. 

2. By examining  the ‘agency documents’ (Riles 
2006, Johns 2013), and  ‘micro-politics of trouble’ 
(Emerson 2008, 2010 in Calavita and Jenness 2013),  we 
expose how rights-informed prison 
governance variously focuses on the 
management of events instead of 
individuals.   

3. Emergent forms of rights-based risk 
management are neutralizing and impeding 
legal mobilization of rights as well as penal 
culture wherein rights are increasingly hard 
to claim. 



Methods  
Documentary analysis of: 

reports of deaths in custody and inquests pertaining to 
events at prisons;  

CSC reports on their institutional responses to these 
incident;  

reports of the Office of the Correctional Investigator 
(ombudsman), Canadian Human Rights Commission, 
Auditor General and Advocacy organizations that detail 
rights and procedural concerns. 

Knowledge acquired from: 
being an expert witness and policy advisor in two of the 
most sensational incidents in Canadian women’s 
corrections - the Arbour Inquiry (1994) and the Ashley 
Smith Inquest (ongoing) - as well as two Charter of Rights 
and Freedoms cases.  

reviewing hours of videotapes and thousand of pages of 
evidence, interview transcripts, etc.  

interviews with policy makers and attendance at 
stakeholder meetings. 



The Ashley Smith Case: 



Preventing Death  

‘Funny thing is that I liked Ashley. 
She had some good qualities. 
She was funny, when she was 
choking herself, I was 
heartbroken.’ – correctional officer (RTJ) 

Photos: CBC News 

(or self-injurious event) 



Conditions of confinement 
“In reality, this girl was living in a cell in which all the 
floor tiles were removed, all the light fixtures were 
gone, and the sprinkler had been covered. They 
retrofitted the seg shower so she couldn’t get any 
pieces of metal.  

She was only ever allowed two pieces of toilet paper 
at a time. She wasn’t allowed a food tray. We had no 
way of knowing if she was actually taking her 
medication. We don’t even have direct observation 
rooms. She would lie down on the floor in front of the 
food slot on the dried tar left from the tile adhesive, 
right against the door where we couldn’t see her 
well.” - (RTJ – quote correctional officer)  

 



 Death of Kinew James, 
in the Regional 
Psychiatric Centre in 
Saskatoon, other male 
deaths in custody 

 The birth of a baby on a 
dirty cell floor to a 
remanded prisoner 

 Pending human rights 
cases pertaining to the 
prolonged use of solitary 
confinement leading to 
legal challenges for 
those deemed 
disorderly(i.e. Hiscocks 
and MCS/Vanier Centre 
for Women; Worm v. 
Regina) 

Context 

Source: Office of the Correctional Investigator of Canada 



Source: Office of the Correctional Investigator of Canada 

 The continued and 
escalating use of 
punitive techniques such 
as long term 
segregation, searches, 
lock downs, various 
types of  force in 
response to resistant 
behaviour; 

 Overloaded and ill-
equipped staff;  

 Need for ongoing 
women-centred staff 
training; 

 Contradictory and 
unclear policies;  

 Absence of community 
release and work 
release options for 
women. 



 

 Absence of mental health services for women 
with acute psychological and psychiatric needs   

 Absence of gender-appropriate classification 
tools 

 Continued over-classification of Aboriginal 
women 

 Need for improved access to programs               
and services specifically designed to                  
meet the needs of women 

Publicly available reports document: 

 Concern for due process and the protection of human rights  



The Report of the Task Force on Federally 
Sentenced Women (1990) 



Legality and Penality 

The Honourable Louise 
Arbour noted 
“despite this plethora of 
normative requirements, one 
sees little evidence of the will to 
yield pragmatic concerns to the 
dictates of a legal order. The 
Rule of Law is absent, although 
rules are everywhere”  
(Arbour 1997:180).  

Presenter
Presentation Notes
A key issue for Justice Abour in her inquiry was ensuring that the rule of law was obeyed in penality and the integrity of the sentence was preserved. The issues raised in the few recent events I cited are analogous issues raised by Arbour. Report in 1997. this report  reveal a historical pattern of the rule of law breaking down in the penal facilities. A patter that is and will be denounced by an Inquest, inquiry of senior correctional official who will earnestly promise change and new policies to prevent future incidents.  I argue this ought not be sufficient.  Each incident alone and collectively raises important issues questions about what a sentence of imprisonment can mean, and thus more broadly questions about the legal and humane limits of punishment and our capacity to manage and increasingly diverse and high need segment of our society.  Importantly  the Honourable  Lousie Arbour identified that there were in fact a many of rules, polices and laws that governed the conduct of prisoners, administrations and frontline prison staff.  Thus more rules, policies or laws were scarcely needed. Instead, she observed that notwithstanding the multiplicity of regulatory sources the applicable law or policy was often unknown, or easily forgotten and ignored and further that  `despite this plethora of normative requirements, one sees little evidence of the will to yield pragmatic concerns to the dictates of a legal order. The Rule of Law is absent, although rules are everywhere` (Arbour 1997:180). Although, there was a flurry of institutional reaction to Arbours report that lead to shaming, blaming, retraining and educating correctional officials and staff about the legal and normative requirements, the penal culture remains largely unaltered.` Arbours edict to Corrections `to appreciate the need to obey both the spirit and the letter of the law`  (p.181)lead to a greater concern for prisoners and staff rights but  has done little in the long run to effect changes in the material conditions of confinement for many prisoners, especially those who are either disordered or disorderly.   Shifting policies that make problems appear solved. (We know have a mental health protocol, the management protocol has been placed. – Well in the time of Arbour the argument was about developing a management protocol and security classification for women in the absence of one.  



“One must resist the temptation to trivialize the 
infringement of prisoners’ rights as either an 
insignificant infringement of rights, or as an 
infringement of the rights of people who do 
not deserve any better. When a right has 
been granted by law, it is no less important 
that such right be respected because the 
person entitled to it is a prisoner.” 

— Madam Justice Louise Arbour, 1996 

“We respect the dignity of individuals, the rights 
of all members of society, and the potential for 
human growth and development.”                                                

 — Correctional Service of Canada 



Legal framework 
 International Human Rights Obligations (i.e., UN 

Minimum standards of the treatment of prisoners)  

 Constitutional rights (i.e., Charter of Rights and 
Freedoms) 

 Domestic laws (i.e., CCRA, CHRA, Privacy, Access, 
OL) 

 CSC Policy (i.e., commissioners directives; regional 
instructions and standing orders; policy manuals) 

 Fair and transparent decision-making  

 UN Declaration on the Treatment of Female Prisoners 



Remaining focus  
 

1. Prisoners’ rights become organizational ‘risks’ 
to be strategically /efficiently managed. 

2. Show how the ‘agency of documents’ and 
the ‘micro politics of trouble’ shift  emphasis 
from the penal subject to the penal event (a 
competing and coexisting strategy of 
regulation). 

3. Emergent form of risk management 
neutralize rights claims and produce a 
skewed sense of ‘normal or routine’ events. 

 



Organizational and  
Reputational Risk Management  
 Report: Human rights in Corrections: A strategic model 

(1997)  

 Sensational incidents create a ‘reputational crisis’ 
(Power 2004) 

 Positions human rights as operational risks to be 
managed alongside other more mundane managerial 
concerns.  (CF, Murphy and Whitty 2007) 

 The practices of reputational risk management result in 
some procedural changes but few substantive 
changes or strengthened protections for prisoners 



Organizational Risk Management  

The plethora of rules and policies and the 
needs for paper work Arbour recommends 
and the efforts to implement these calls for 
accountable and transparent penal 
governance, can be understood as buffering 
prisons from possible litigation, and the risk of 
investigations that can result from pressure 
from advocates, the guards’ union, intense  
media coverage and public broadcast of 
rights violations that may also result in 
considerable public criticism from many 
arenas, as well as related questions about due 
process, humane treatment, and 
accountability  



‘Strategic Model’ for Human Rights 
1. The overall purpose of the model is to provide:

  
‘satisfactory and demonstrable’ compliance 

with human rights obligations;  
 

efficient systems for achieving and evaluating 
compliance with human rights rules; 
 

a means for identifying and correcting 
systemic human rights problems; 

 
an appropriately tailored communications 

program. 
Source: Correctional Service of Canada 



 Developing performance data; 
 A balance of good and news in presenting its own record; 
 Being more upfront about the limits of institutional 

programming; 
 Reinforcing the message that offenders with greatly 

varying levels of social risk are a communal responsibility;  
 Promoting a better public understanding of how to 

achieve the best possible mix of control and assistance;  
 Creating media opportunities; 
 Making more of statistical and individual successes; 
 Promptly countering adverse press with well-argued 

factually convincing responses. 

CSC’s Strategic Model Advocates: 



 

 

 Rules provide the 
pretense of 
accountability and 
transparency 

 

 More about institutional 
protectionism and 
reputational threats — 
but it is really about 
protecting the 
institution from legal 
challenges than 
substantive justice 

 

More Rules? 



Ashley Smith did not have to 
die,“But at every step of the 
way, correctional officers 
were prevented from doing 
their jobs by senior and local 
managers at Correctional 
Service Canada (CSC), who 
were more concerned about 
public relations than what 
was happening inside our 
institutions for women." 

- Source: UCCO-SACC-CSN (Union) 
National President Pierre Mallette 



‘Agency’ of Documents and 
Procedures  
 Hundreds of Officer Statement/Observation Reports from 

these institutions detail a constant litany of interventions 
with Ashley Smith.  
 

 Reviews of Incidents are deconcontextualized, isolated to 
the incident and reviewed for the compliance with rules.  
 

 Contrast to the image of a case file that offers a holistic 
picture of the penal subject.  



 Prisoners continually observed and information is 
recorded in multiple ways and ‘signed off’ (incident 
reports, duty logs, use of force reports videotapes and 
, procedural compliance audits). 

 Resistance or designations of ‘high risk’ legitimate 
‘additional’ restrictions on liberty (punishment beyond 
imprisonment). 

 Being accountable and transparent while missing the 
big picture. 

Rights and the paper trail 

Source: Office of the Correctional Investigator of Canada Source: National Post 

Presenter
Presentation Notes
:



Use of Force 

Intervention Plan 

Pregnant Inmates 

Video-Recording 

Strip Search Recording 

Decontamination 

Physical Assessment 

Completion of the Incident 

Reporting Requirements 

Review of the Incident 

Regional Review 

National Review 

Commissioner's Directive: 567-1 

  Procedures: 

Source: CBC News 



 
 Use of force reports legitimize exceptional sanctions. 
 
 4 functions of use of force reports: 

1. Document the chaotic environment created by 
resistant inmates; 

2. Legitimizes the use of austere forms of control because 
it is seen as necessary; 

The ‘agency’ of documents 

 

 

3. Helps conceptualize disruptive 
inmates as a threat to prison 
security; 

4.   Produces a paper trail of visual    
 and paper evidence that 
 procedures were followed. 



Preventing Death  

Counsel questioned: Would 
you not agree that in this 
situation being in segregation 
and restraints is preferable to 
death? 

Photos: CBC News 

(or self-injurious event) 



“Because each entrance into 
Smith’s cell to forcibly remove 
instruments of self-harm was 
catalogued as a ‘Use of Force’ 
in CSC statistics, managers were 
worried about their public 
image in this case, and ordered 
correctional officers to manage 
inmate Smith in ways that would 
reduce reports of Use of Force. 
The result of this management 
strategy is clear for all to see.”  

- Source: October 2008 press release by The 
Union of Canadian Correctional Officers  



Emergent Strategies of Institutional 
Protectionism 

 Restricts knowledge 
production needed for legal 
mobilization. 

 Perpetuates a penal culture 
wherein rights are increasingly 
hard to claim. 

 The inability to ‘know’ the 
whole context means that a 
counter narrative is difficult to 
construct.  

 Silencing of critics/advocates 
who are complicit in the 
‘failed solutions’ and brought 
to the table as ‘stakeholders’ 
or advisors. 

Source: City News 

Source: Vancouver Sun 



Conclusion 
1. Prisoners’ rights become ‘risks’ to 

be managed. 

2. Emergent forms of rights-based 
risk management are neutralizing 
rights, as well as perpetuating a 
penal culture wherein rights are 
increasingly hard to claim.  

3. Shift from the penal subject to the 
penal event (competing and 
coexisting strategies of 
regulation). 

4. Examine how existing norms have 
developed and what knowledge 
practices and experiences and 
tendencies they appear to foster. 

Source: CBC News  

Source: CBC News  



Risk, Accountability and Rights  

 What does meaningful penal 
accountability look like? 

 What happens to the Integrity of the 
sentence when the experience of 
imprisonment is inconsistent and 
unpredictable? 

“Respect for the individual rights of prisoners will remain 
illusory unless a mechanism is developed to bring home to 
the Correctional Service the serious consequences of 
interfering with the integrity of a sentence by mismanaging 
it. The administration of a sentence is part of the 
administration of justice” (Arbour 1997:183) 

 



The Last 25 Years 

1996 

1997 

1999 

2010 

Arbour Commission – mandated by the Solicitor General of Canada to investigate and 
report on an incident that occurred at the Prison for Women in April 1994.  The report argues 
that respect for the rule of law and a culture of rights were not evident in correctional 
practice, in spite of a plethora of laws and policies aimed to the contrary. This laid the 
groundwork for the implementation of Creating Choices. 

Task Force on Administrative Segregation – was established in response to the Arbour 
Commission.  It provided a complete review of the use of administrative segregation by the 
Correctional Service and found that staff did not fully appreciate their obligation to comply 
with legislative and policy provisions in the management of administrative segregation. 

R v. Gladue – requires the court to consider non-custodial options for Aboriginal people and 
to consider their unique circumstances. 

UN Declaration on the Treatment of Female Prisoners – acknowledges the unique needs of 
female prisoners and complements the original UN declaration on the treatment of prisoners.  

Protecting Their Rights: A Systemic Review of Human Rights in Correctional Services for 
Federally Sentenced Women – the Canadian Human Rights Commission reviewed the 
treatment of federally sentenced women on the basis of gender, race and disability to identify 
ways of bringing the correctional system into line with the purpose of the Canadian Human 
Rights Act. 

Creating Choices: The Report of the Task Force on Federally Sentenced Women – 
recommended that five regional facilities and an aboriginal healing lodge replace Canada’s 
only women’s prison and that a release strategy be developed to meet the unique needs of 
the female population. Proposed five guiding principles: empowerment; meaningful and 
responsible choices; respect and dignity; supportive environment; shared responsibility.  

1990 

2003 



Documenting the 'Event' 
 A video-recording will be made: 

1. from the beginning of any planned use of force 
2. as soon as possible once a spontaneous use of force is under way 
3. in other incidents where the Institutional Head and/or Officer in Charge  

      expect force may be used based on the inmate's past history, present  
     behaviour and current placement 

 The video-recording: 

 

 

 The Institutional Head will provide a written explanation if a 
planned use of force was not video-recorded from the onset, or 
a spontaneous use of force was not video-recorded  

 Prior to the recording being stopped, the camera operator 
restates their name, the date and time, and provides the reason 
for the camera being stopped. 

1. begins with the camera operator stating their name, the date and time, 
and provide a synopsis of the incident; 

2. includes all briefings to staff who are directly involved in the incident 
unless a delay would result in serious bodily injury, loss of life or the 
destruction of evidence. 
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